
Polish Leader, Jaroslaw Kaczynski, vows 
radical reform of the judiciary to reduce 
concentration of private sector ownership

Poland’s government is planning media 
reforms to reduce the concentration of 
ownership in the private media sector, 
according to the country’s ruling party leader 
Jaroslaw Kaczyński. 

Mr Kaczyński pledged “a radical reform” of 
the judiciary during an interview with local 
media, broadcast on 27 July. Speaking on 
Catholic television channel Trwam, he said: 
“Partial reform won’t change anything”. 

The far-right, nationalist party, with ties 
to the country’s clergy, anticipates “strong 
resistance” amid conflict with the EU, which 
threatened legal action against Poland on the 

grounds that reforms would undermine the 
independence of judges, and break EU rules.   

Commenting on the EU’s response to 
Poland’s media reform, which includes a 
warning that it may start an Article 7 censure 
process, Mr Kaczyński said: “We will wait 
this month out. In the second phase of this 
procedure, a unanimous position is needed. 
And I am convinced that it will not be 
achieved.” He added: “These are attempts to 
exert psychological pressure.”

The new legislation, which is expected to 
be presented in October and approved this 
year, will largely impact private media.   

“Strong resistance” as Poland 
plans “radical” media reforms

EU privacy rules to 
be signed into UK 
data protection law 

The Government has announced plans to 
strengthen UK data protection law through 
planned reforms that include new legislation, 
according to Digital Minister Matt Hancock.

The new Data Protection Bill will see 
European privacy rules signed into British 
law, providing people with more control 
over personal data, including the right to be 
forgotten. The amendment will be the first to 
data protection law since 1998. 

Legislative changes will mean individuals 
can ask for their personal data to be deleted, 
including information posted in their 
childhood. The bill will also expand the 
definition of ‘personal data’ to include IP 
addresses, internet cookies and DNA. 

In a statement of intent published on 07 
August, Mr Hancock said: ‘To protect people’s 
privacy, while allowing and encouraging the 
innovation that digital technology allows, 
we must balance freedom and responsibility 
online. The Data Protection Act has done this 
well, providing us with more control over how 
our personal information is used and limiting 
processing to the purpose for which it was 
collected, subject to various public interest 
exemptions. ‘He added: ‘The Data Protection 
Bill will allow the UK to continue to set the 
gold standard on data protection.’

 Elizabeth Denham, Information 
Commissioner, commented: “We are pleased 
the government recognises the importance 
of data protection, its central role in increasing 
trust and confidence in the digital economy 
and the benefits the enhanced protections 
will bring to the public.”   

What’s inside
1-2  MEDIA MARKET NEWS COVERAGE
3 FEATURED FIRM: BÄR & KARRER 
4-7 SIMMONS & SIMMONS LEGAL PRACTICE GUIDE: 
DF UK ENTERTAINMENT SECTOR Co
nt

rib
ut

or
s

M E D I A   L A W    
I N T E R N A T I O N A L   ®

e-Zine
07/17

Contact
Zineb Serroukh-Ouarda
Managing Editor
zserroukh@medialawinternational.com
+44 7446 525 299

Shutterstock/ 422391838



July - August 2017 | Media Law International ® e-Zine | 3www.medialawinternational.com2 | Media Law International ® e-Zine | July - August 2017 www.medialawinternational.com

News

Mr Kaczyński commented: “With 
respect to big reforms, then with all certainty 
we have the issue of reducing concentration 
in the media. There will also be very strong 
resistance here.”

Foreign-owned media organisations 
in Poland include German publisher Axel 
Springer, Swiss-based Ringier and US firm 
Scripps Network Interactive. All have a 
dominant market presence, while Scripps 

Network Interactive owns Poland’s largest 
private television network, TVN.

The Commission has given Poland one 
month to respond to its concerns, threatening 
that it may initiate the Article 7 procedure, 
sometimes described as the EU’s “nuclear 
option”. Article 7 has never been used by the 
EU but was introduced more than 17 years 
ago to ensure “that all EU countries respect 
the common values of the EU.”

It allows the EU to sanction a member 
state by suspended its voting rights, if all 
other 27 member states agree.

In an annual televised speech, Hungarian 
Prime Minister Viktor Orban said he would 
defend Poland. Mr Orban commented: “The 
inquisition offensive against Poland can 
never succeed because Hungary will use all 
legal options in the European Union to show 
solidarity with the Poles.”   

US’ most-watched TV network 
CBS to acquire broadcaster 
Ten as part of Australia launch

US network CBS has entered an agreement 
to buy Ten Network, one of three major 
commercial broadcasters in Australia.

The deal includes channel digital terrestrial 
channel Eleven, in which CBS already owns 
a 33 per cent share, channel One  and Ten’s 
digital platform, Tenplay.

With Ten in receivership since July this 
year, the acquisition will be subject to the 
Australian voluntary administration process 
and regulatory approval. 

Leslie Moonves, chairman and CEO of CBS, 
said: “Ten is a prime broadcasting asset with 
over half a century of experience and brand 
equity in Australia.

“We have been able to acquire it at a 
valuation that gives us confidence we will 
grow this asset by applying our programming 
expertise in a market with which we are 
already familiar.”

Commenting on the deal, Prime Minister 
Malcolm Turnbull told media in Cooma: “I 
certainly would welcome the Ten Network 
coming into a period of stable ownership and 
financially stable circumstances.”    

But he said the sale did not negate the 
need for media reforms. “This is not a Channel 
Ten amendment agenda, it is about ensuring 
the sustainability of the entire media sector,” 
Mr Turnbull said.   

“Strong resistance” as Poland plans “radical” reforms   continued from page 1

Indian media 
industry to reach 
USD34.8 billion

India’s media and entertainment industry 
is expected to reach USD 34.8 billion in value 
by 2021, according a report by Ernst & Young.

The ’Digital inflection point: Indian media 
and entertainment’ report highlights digital  
market growth of 26 per cent, with television, 
print and film segments accounting for 
almost 80 per cent of market share in 2016.

Findings show that television continues 
to dominate the media and entertainment 
sector while advertising spend across all 
segments nationally stood at USD 8.18  
billion, a figure estimated to reach USD 16.7 
billion by 2020. 

Commenting on the report, Ashish 
Pherwani, Partner and head of Ernst and 
Young’s Advisory, Media and Entertainment 
division, said: “The Indian M&E sector is at a 
digital crossroads today. Every segment of 
the industry, including print, TV, radio, film, 
experiential marketing and OTT, is being 
impacted by digitization, and is showing 
growth, consolidation and innovation. 

Mr Pherwani continued: “It presents an 
excellent opportunity for companies looking 
at establishing and expanding their presence 
in the country, and making the most of the 
India digital growth story”  

Leena Jaisani, Assistant Secretary General 
at FICCI said: “India is home to one of the most 
vibrant, dynamic and differentiated M&E 
markets in the world. The Indian M&E industry 
has adapted and innovated its offerings to 
cater to the huge and varied demand in each 
segment of the industry.   
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Simmons & Simmons : Legal Practice Guide 

Alexander Brown, a partner at 
Simmons & Simmons UK, highlights 
trends in the entertainment sector, 
providing a legal practice overview

What trends are you seeing in your market?

Growth in the entertainment sector is predominantly being driven by the 
“digital consumer” with an increasing demand for convenient accessibility 
of content anytime anywhere. 

After a “bumper year” in 2015 for the UK cinema market, which 
sawtheaverage annual spend per member of the population riseto £19.17 
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from £17.60 the previous year, growth in 2016 was up just £0.01. The video 
streaming service market continues to enjoy fast growth with a 22.8% 
surge in digital video revenues over 2016. 

After a period of decline in recent years the sales value of the UK music 
market grew by 4.6% in 2016, this was accompanied by a 17% fall in the 
sale of DVD and Blu-ray on the high street. 

Digital music streaming represents the “fastest growing segment in 
entertainment retail”, with sales revenue up 65% year-on-year to 2016. 

Notably, digital downloads of music continue to decline and are now 
worth less than half of the £418m subscription industry.

List significant entertainment cases/ 
transaction over the past year

In 2016 there was a 4% year on year increase in global M&A activity in the 
Entertainment sector. 

Lionsgateacquired Starz, a media and entertainment company for $4.4 
billion and NBC Universalbought DreamWorks Animation, creator and 
animator of such films as Shrek, for an estimated $3.8bn.

What, if any, bodies regulate teh 
entertainment media? Are they 
governmental, quasi-governmental or 
independant? What are some of the major 
laws/ regulations? 

The British Board of Film Censors is an independent body and it is 
responsible for the classification and censorship of films and some video 
games in the UK. 

There are two main collective management organisations in the UK which 
oversee the music industry both of which are independent. 

The Performing Right Society manages the rights of songwriters, 
composers and publishers while Phonographic Performance Limited 
manages the rights of the record producers and the performers.

To waht extent and by what process can 
the government censor entertainmetn 
activity? 

The government cannot directly censor entertainment activity. For films 
and music the British Board of Film Censors, which is independent of the 
Government, is responsible for censorship. 

However the Official Secrets Act 1989 allows the government to prevent 
the publication of official information where it is in the interests of national 
security to do so.

Is there any limitation of the number of 
entertainmetn medi and/ or outlets that 
any one entity can own or control (for anti-
trust reasons or otherwise)? 

The rules relating to media ownership are described above, beyond those 
rules there is no specific limitation on the number of entertainment outlets 
any one person can own or control subject to general competition law.
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Are there any restrictions on entertainment 
content?

There are no restrictions on entertainment content save for the censorship 
conducted by the British Board of Film Censors for films, music and music 
videos. 

A new pilot around online music videos requires Sony Music, Universal 
Music and Warner Music to send videos to the British Board of Film Censors 
before uploading them onto YouTube or Vevo.

Can entertainment conent include 
integrated advertising material (aka paid 
placement)?  

The use of product placement in the EU is governed by the Audiovisual 
Media Services Directive implemented in the UK by the Audiovisual Media 
Services Regulations 2009. 

Product placement is permitted in movies, films or series made for 
television and light entertainment programmes. 

Are all uses of a person’s identity in 
entertinament media considered to be a 
non-commercial use?

Unlike US law, the “right of publicity” is not formally recognised under UK 
law, therefore non-commercial use of a person’s identity in entertainment 
media cannot give rise to a claim for infringement of that right. 

Individuals do, however, have privacy rights under UK law. Non-
commercial use of an individual’s identity in entertainment media could 

give rise to a claim based on infringement of privacy rights if the image is 
captured in a situation where that individual has a reasonable expectation 
of privacy. 

In addition, images of an individual may well constitute “personal data” 
protected by the Data Protection Act 1998.

To what extent are an individual’s image 
rights being protected in your market? 

Other than the right to privacy and data protection rights described 
above, there is no specific protection of image rights under UK legislation. 

Protection of image rights in the UK derives from case law. Individuals 
cannot register their image as a trademark under the Trademarks Act 1984; 
similarly no protection for image rights is afforded under the Copyright 
Designs and Patents Act 1988. 

The tort of “Passing off” applies as a remedy to the unauthorised use of an 
individual’s image.

Does the jurisdiction have talent unions 
and/ or guilds? If so, what are some of the 
major considerations in working with those 
unions/ guilds? How can an entertainment 
producers create content without working 
with those unions/ guilds? 

UK Equity is the UK trade union for professional performers and creative 
practitioners. UK Equity assists its members in negotiating pay for work 
and employment contracts and assists in instances where members are 
underpaid. 
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Simmons & Simmons : Legal Practice Guide 

UK Equity is not comparable to the Screen Actors Guild in the US which is 
primarily concerned with actors working with cameras. 

One consideration when working with UK Equity is fair payment of 
performers. A producer cannot avoiding working with a UK Equity (in 
negotiating pay and terms of employment) if his/her performers are 
members of the guild. 

UK Equity is not a particularly powerful organisation in the world of UK 
screen actors.

Are there any restriction on employment of 
child actors?

Restrictions on the employment of child actors are set out in the 
Children (Performances) Regulation 1968. 

Any child actor requires a licence and various conditions must be met 
for that licence to be granted. 

These include the number of performing days at section 6 (not 
more than 79 in the year preceding the performance for which the 
licence is requested for 13-15 year olds, not more than 39 in the year 
preceding the performance for which the licence is requested for 
children under 13) and the requirement for a medical examination of 
the child at section 8. 

Part V of the regulation determines restrictions on the use of child 
actors in broadcast and recorded performances.

Section 25 contains a restriction on the number of days a week on 
which a child may take part in performances and rehearsals (5 days 
out of 7). 

Section 30 contains specific restrictions on night-work, a local 
authority shall only permit a child to take part in a performance after 
midnight and before the earliest permitted hour if they are satisfied 
that it is impracticable for the recording of the performance to be 
completed before midnight.

Article by
Alexander 
Brown, 
Partner at 
Simmons & 
Simmons
UK
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